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Validity of Severance Pay Regulations

DIGEST: Labor union contends that CSC regulation, 5 C.F.R.

§ 550.701(h)(6), which excludes certain employees

] from entitlement to severance pay when they are

; hired by a private contractor engaged by the
agancy to perform their former funccioos, is con-
trary to 5 U.S.C. § 5595 governing saverance pay.

! We flnd that the regulation is consistent with
the statute and is authorized by the statutory
provision which empowers C<C by regulation to

. exclude such othar employees as it may designate.

Mr. James M. Peirce, Prosident of the National Federation
of Federal Employees (NFFE), has requested a decision on the
validity of Civil Service Commission (CSC) regulations, con-
tained in 5 C.F.R. § 550.701(b) (6), that preclude the payment
of severance pay to Federal employees in certain situations.

' ., The NFFE states that some Department of Defense activities
have begun to contract out to private organizations ertain
operation and maintenance responsibilities heretofore performed
by Federal employees. The NFFE contends that employees ter-
minated in such situations should be entitled to severance pay
under 5 U.S.C. § 5595(b) which provides as follows:

"(b) Under regulations prescribed by the
President or such oificer or agency as he may
designate, an employee who--

"{1) has been employed currently for a
continuovs period of at least 12 months; and

“(2) 18 involuntarily separated from
the service, not by removal for cause ~r
i charges of misconduct, delinquency. or
' . inefficiency;

: is entiiled io be paid severance pay in regular
i pay periods by the agency from which separated.”
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It is argued that under the tarms of the above~quoted
statute, zll involuntarily separated employees who have at
least 12 months continuous service prior to separation, except
thiose removed for cause on charges of mis.onduct, delinquency
or inefficiency, are entitled to severance pay. The NFFE,
however, complains that the CSC has promulgated implementing
regulations that Improperly deprive certain involuntarily
separated employees of their entitlement to severance pay.

The regulation in quastion, 5 C.F.R. § 550.701(b)(6), provides:

"{6) This subpart does not applv to an
employee who, as the result of :the transfer of
the operation and maintenance responsibilities
for a Federal project to a privare organization,
is offered comparable employment with the pri-
vate organization or within 90 days of the date
of transfer acrepts any employment with the
private organization."

This regulation precludes the puyment of severance pay to
othervise qualified employees whe are involuntarily separated
when their agency contracts out to a private organization
responaibilities theretofore perforued by such employees and
the employees are offered comparaiLle employment with that pri-
vate organization. The NFFE urges us to invalidate 5 C.F.R.

§ 550.701(b) (6) on the basis that the statute does not speak
to this type of exclusion and it is contrary to the intent of
5 U.S.C. § 5595(b).

Contrary to NFFE's position, however, the starute
enumerates a number of exceptions. In this regard 5 U.S.C.
§ 5595(a) (2) (B) {viii) excludes from coverage:

"(viii) such other employee as may be
excluded by regulations of the President or
such other officer or agency as he may designate.”

_ Under Executive Order ilo. 11257, November 17, 1965, the
Fresident delegiated to the Civil Service Commission authority
to promulgate regulations implementing 5 U.5.C. § 5595 governing
saverance pay. Pursuant to this authority the Commission
issued the regulations contained in 5 C.F.R, Part 550, subpart G,
which contains the provisjon that NFFE now conteats.
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It i5s a general principle of law that regulations promulgated
by an administrative agency pursuant to statutory authority are
valid if reasonably related to the purposes of the enabling
legislation. Serrite.!l: v. Engelman, 462 F.2d 601 (3d cir. 1972).
A party claiming tha: a regulaticn adopted by a governmental
agancy 1s invalid has the burden to make its invalidity so
manifest that a reviewing aut Yority has no choice except to

- hold that the agency has exceeded :its authority and employad

means that are not appropfiata to the end specified in the
atgtute. Review Committee, ‘Venue VII, Commodity Stabilization
Service, 1.5, Department of Apriculture v. Willey, 275 F.2d 264

(8th Cir, 1960), certiorari denied, 363 U.S. 827 (1960). 1In
~iew of the discretionary authority vested in the CSC pursuant
%46 '5 U.S.C. § 5595(a) (2) (B) (viii) to exclude employees frum

'cc.arnge of 5 ".8.C. £ 5595, we arc unable to make a finding

thHat CSC exceeded 1t~ authority in promulgating the regulation
contained in 5 C.F.R. § 550.701(b)(6) that denies severance pay
to forrer Fed :ral employees who have been offered comparable
employmuat by a successor, private contractor.

We find support for our conclusion in Akins v. United States,
194 Ct. Cl. 477 (1971), a case that involved similar arguments
to those presented by NFFE. 1In that casa the court was urged
to invalidate 5 C.F.R. § 550.701(b) (5), which exgludes coverage
of the severance pay provisions of 5 U.S.c¢. § 5595 to former
Federal employees offered comparable employment with a public
non-Federal organization created by an Act of Congress to per-
form the employees' former responsibility. The Court of Claims
construed 5 U.S.C. § 5595 and its legislative history and held
that:

"k % * rhe severance pay regulation enacted
by the CSC, 5 C.F.R. § 550,701(b)(5), is consis-
tent with the Act and all pyvior implementing
regulations, and is mindful of the Congressional
intent and responsive thereto. Further, we hold
that the regulation iIs not arbitrary or capricious,
but is well within the discretionary authority of
the CSC.* * .

The NFFE next contends that the CSC rzgrlations are internally
inconsistent inasmuch as 5 C.F.R. § 550.700(b) (6) and Federal
Personnel Manual, chapter 550, section 7-3(b)(2) (ix), exclude
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employees who are offered comparable employment with successor
private organizations wihile 5 C.F.R, § 577.791(b)(2) excludes
employees who decline to accept equivalen. ocsitions within their
agencies when offerad. It is argued that tne regulations im-
properly establish different standards for employment with
Federal and non-Federal organizations. This issue was also
addressed by the Court of Claims in Akins, supra, at pages 487-8,
as follows:

"The CSC wae justified in making this
distinction between an 'equivalent’ position
and a ‘comparatle’' position. There is no
‘doubt Liat certain differences do inhere
between Pederal service and any other type
of public or private employmeit. ¥For example,
the employee who is separated from his posi-
tion with the Federal Government n¢ longer
enjoys the umbrella protection provided by
the Civil Service System and other appiicable
Federal statutes and regulations. Therefore,
the creation of an equivalency staudard, as
it applies ta the comparison of employment
within and without the Federal service, would
be a meaningless act inasmuch as saild standavd
‘could naever be satisfied. As there can be no
equivalent employment outside the Federal
Gevermment within the accepted and reasonable
definition of that term, i.e., 'virtually
identical', there can ba no offer of such
employment. An equivalency standurd, therefore,
can be apolicable only to cases which involve
a transfer entirely within the Federal service,
in which it is theoretically and practically
possitle to offer the transferring employee an
equivalent position. Such can never be the
case when, as here, an employee transfers from
a position with the Federal service to a posi-
tion with a succassor public non-Federal agency.
Even though the non-Federal employment might
offer advantages superior in many respects to
Federal employment, it would still not be
'equivalent' thereto. Thus, we believe that
the CSC formulation ef the comparability
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standard expressed in 5 C.F.R. § 550.701(b)(5)
was horne not only of administrative innovation
but of absolute necessity. As such, we regard
it as a reasonable and valid e<ercise of
administrative discretion.”

We are of the opinion that the above-quotad rationale is
equally appiicable to 5 C.F.R. § 550.701(b)(6). In view of the
foregoing, we hold that 5 C.F.R. § 550.701(b)(6) is consistent
with 5 U.S.C. § 5595 and is a valid and approprist= exerr:ise
of the Civil Service Commission's delegated authcoaty te implement

the statute.
4’45::’;e¢f‘ﬂ¢11

Deputy Comptroller Geae
of the United States
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